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Note for workshop on
Addressing Inadequacies of the Karnataka Preservation of Trees Act, 1976

 in light of the observations made by the Hon'ble High Court of Karnataka on Karnataka Government's intent to reform the law

Prepared by 

Leo F. Saldanha

Environment Support Group

Background:
Environment Support Group's Public Interest Litigation (WP 7107/2008) relating to road widening and tree felling, has brought into focus various inadequacies in the Karnataka Preservation of Trees Act, 1976 (KPTA).  While the PIL broadly and specifically challenges irrational exercise of executive power while proposing and implementing a variety of urban infrastructure developments (such as road widening), particularly the absolute lack of careful, considered and democratic review of the need for such projects and their implications, the legal initiative also raised a variety of inadequacies in the KTPA.  

In the initial months when this case was heard (during 2008), the Karnataka High Court thought it fit to appoint an inter-disciplinary committee of experts under the Chairmanship of former Environment Secretary Mr. A. N. Yellappa Reddy (IFS, Retd.) to formulate case by case recommendations in attending to the impacts of urban infrastructure projects.  However, since the Chair exceeded the judicial mandate, the Court deemed it fit to close this process and directed that all infrastructure projects would be initiated only in strict conformance with the Karnataka Tree Preservation Act, 1976 and the Karnataka Town and Country Planning Act, 1961.  
The context:
In cities such as Bangalore and Mysore, for instance, trees lend character to the urb. It would not at all be an overstatement to suggest that they are an integral component of the living heritage of such cities.  The  same is the case in other urban areas as well.  In addition, the long tradition of planting trees along highways (considered thousands of years old), has allowed us to enjoy some of the most scenic drives on highways, until recently. 

Needless to state, the first major casualty of urban infrastructure projects are trees.  The boom in use of the private automobile, in cities, has had more than its fair share of impact on highways as well:  hundreds of kilometres of state and national highways are being widened to accommodate 4-lane, 6-lane and even 18-lane roads (as in Delhi), causing widespread displacement of rural and urban communities, and also the felling of thousands of trees.  Besides, the spiralling real estate in urban areas, both big and small, is resulting in large swathes of wooded areas (such as horticulture farms) being felled to make way for apartments, housing layouts, commercial and industrial areas, etc.  

In rural areas, trees help build houses, provide fuel wood, are cash crops, supply nutritional and medicinal needs, and play a host of other roles.  Deep cultural and religious traditions provide them respect, sacredness and place, much more than any law can grant.  Yet, demands of various forms of development and changes in rural lifestyles, are renegotiating our relationships with trees, in terms of their diversity and their utility.  In many rural landscapes it is more than evident that commercial tree farming has taken deep roots at the loss of indigenous species, trees are making way for expansion of agriculture, and yet there are also examples where trees are making a comeback in a renewed effort to raise organic farms.  

It would be pertinent to note here that the KTPA has also become a major item of focus from tree based industries, and rural and urban communities.  While rural communities have found the KTPA highly restrictive in the utilisation of trees to support livelihoods, urban communities have a mixed relationship (some wanting to plant trees, and others wanting them out of the way), while trade has sought the minimisation of legal regulation.  Possibly in response to such pressures, the Karnataka Forest Department proposed an amendment to the Act in 2010, seeking to expand the list of trees that could be felled without prior permission from the Tree Officer.  But this exercise was conducted rather secretively, drew widespread protests from across the state, and the proposals were shelved, though it appears temporarily.  (Details of this proposal along with a  variety of related material, may be accessed at: http://static.esgindia.org/campaigns/Tree%20felling/Hasire%20Usiru/legal.html)

As denizens of agrarian and forest landscapes, trees aren't to be perceived from an anthropocentric perspective; and yet current practices do exactly that. The consequent erosion of biodiversity is evident everywhere. This has serious and adverse repercussions to our life as it is now, a situation likely to become more worse in a world where climate change is an active experience.
Various demands for reform of the KTPA:
The scope of ESG's PIL clearly does not comprehend such wide interpretations and our deep relationships with trees.  However, it has helped frame the issue, drawing the attention of the Judiciary that the current law that codifies our relationship with these denizens is inadequate and needs urgent reform.  

When hearing the ESG's case along with connected matters on 3rd October 2012, the Principal Bench of the Karnataka High Court, then constituted by Chief Justice Mr. Vikramjit Sen and Justice Mrs. B. V. Nagarathna, addressed some of these concerns by focussing attention on certain fundamental flaws inherent to the law. Consequently,  an interim order was passed of which the following is an extract:

“We have had a cursory glance of the Karnataka Preservation of Trees Act, 1976, especially so far as the availability of an appeal is concerned. In the first place, it appears to us that Section 8 postulates cases where an individual is desirous of removal of a tree and not wide scale felling of trees that are necessitated when roads are sought to be widened or highways are sought to be created. Prima facie, we feel that the public must be made aware of a proposal for removal of trees by issuance of public notice so that the objections can be invited. The Act does not provide any machinery in this regard. 

Secondly, so far as the availability of an appeal is concerned, it seems to us that it may be futile and infructuous in those instances where the Tree Officer grants permission to fell a tree. Public perception is that such orders are executed almost instantly and at night. The Act does not seem to cater for such eventuality. Furthermore, so far as the constitution of the appellate body is concerned, it comprises of three members such as a Mayor or President of the Municipal Corporation, the Municipal Commissioner or Chief Executive etc., who are in effect the persons proposing the felling of a particular tree. This may amount to a person being a judge in his own cause, which is an anathema in law.” (Emphasis supplied)

Subsequently hearing the case on 20th November 2012, the Chief Justice enquired what action had been taken by the State on its earlier directions, and the State's Counsel responded that the discrepancies identified will be set right through an Amendment.  But the Court was not pleased with this response and remarked that "a Member of the B.B.M.P. shall not be part of this Authority" reaffirming the legal principle that “one cannot be a judge in one's own cause, and further passed the following order:

“Learned Advocate General states that the Appellate Authority will be reconstituted within four weeks from today; a Member of the B.B.M.P. shall not be part of this Authority. The delay is because of the provisions of Section 3 of the Karnataka Preservation of Trees Act, 1976. Since amendments are to be carried out, slightly longer adjournment is sought for.

Renotify on 26.2.2013.”

It may be observed that this direction records that "amendments" (plural) "are to be carried out" to KTPA.
 Considering the fact that the amendments to the Act will impact rural and urban communities across the state, and taking note of the fact that very serious attempts in the past to amend the law were proposed to accommodate the demands of wood and timber industries, and of building and infrastructure development agencies, the status of trees in Karnataka has become extremely vulnerable.  In such a scenario, it is possible that many regressive changes may be introduced by amending this Act, while it cannot also be ruled out that with active engagement with forest and environment departments, we may be able to build a robust law to protect, conserve and wisely use trees.   In any case we need to be on guard.  
The time is now for us to comprehensively critique the Karnataka Preservation of Trees Act and bring it up to date with current needs.  It is in this context that ESG and BET have come together in taking the initiative towards formulation of a comprehensive, state-wide critique of the Act, and re-present it to various wings of the Government in the next few weeks.  This initiative has to be collaborative, and built on by various groups and networks across the State. Anyone who cares about trees, with or without expertise, should be involved in this exercise.  This opportunity is rare and we must seize it now. There are many many groups and individuals who are happy to be part of this critiquing process, and they have a wealth of experience in dealing with the nuances and weaknesses of this Act.  All of them must engage with this process.

In so doing it is critical that we take into account various related laws, in particular Forest Rights Act, 2006, Forest (Conservation) Act, 1980, Wildlife (Protection) Act, 1972, Biological Diversity Act, 2002, Constitutional 73rd Amendment (Panchayat Raj) Act, 1992 and Constitutional 74th Amendment (Nagarpalika) Act, 1992, amongst others. 

It is only through such an exercise that this critical law can be reformed for the benefit of present and future generations.  Such a process will help ensure that our tree wealth is not decimated any further, that we may restore what has been lost, plant lakhs of trees, ensure they are conserved for the benefit of all life forms, while we also use them wisely for our lives and livelihoods. 
High Court of Karnataka 
Daily Orders of the Case Number : WP  7107/2008 for the date of order 20/11/2012
	Honble Justice CHIEF JUSTICE AND B.V.NAGARATHNA
20/11/2012
Order in WP  7107/2008

Present: Sri Subramanya.R, Adv. for Ashok Haranahalli Assts. for R-6 & R-7.
Sri R.G.Kolle, AGA, for R1-4, 8, 10 & 11,
in W.P.No. 7107/2008.

Sri K.N.Phanindra, Adv. for Smt.Vyshali
Hegde for Petitioner.
Sri R.G.Kolle, AGA, for R1-3 & R5-7.
Sri Subramanya, Adv. for Ashok Haranahalli Assts. for R-4, in W.P. No. 7288/2011. 


Learned Advocate General states that the Appellate Authority will be reconstituted within four weeks from today; a Member of the B.B.M.P. shall not be part of this Authority. The delay is because of the provisions of Section 3 of the Karnataka Preservation of Trees Act, 1976. Since amendments are to be carried out, slightly longer adjournment is sought for. 

Renotify on 26.2.2013. 


High Court of Karnataka 
Daily Orders of the Case Number : WP  7107/2008 for the date of order 03/10/2012
	Honble Justice CHIEF JUSTICE AND B.V.NAGARATHNA
03/10/2012
Order in WP  7107/2008

Present: IN W.P.NO.7107/2008: 
Sri. S.Sunil Dutt Yadav, Adv. for petitioners 
Sri. Subramanya R. for M/s. Ashok Harnahalli 
Assts. Adv. for R-6 & R-7 
Sri. B.Palakshaiah, CBC for R13-R15 
Sri. Suman Baliga.M., Adv. R9 
Sri. R.G.Kolle, AGA, for R1-R4, 8, 10 & 11 

IN W.P.NO.7288/2011: 
Sri. K.N.Phanindra, Adv. for 
Ms. Vyshali Hegde, Adv. for petitioners 
Sri. R.G.Kolle, AGA for R1-R3 & R5-R7 
Sri. Subramanya R. for M/s. Ashok Harnahalli 
Assts. Adv. for R-4 


Learned counsel appearing for BBMP prays for an adjournment to enable him to place the material on record to indicate that careful thought goes into any decision for felling a tree. 
Adjournment granted. 
We have had a cursory glance of the Karnataka Preservation of Trees Act, 1976, especially so far as the availability of an appeal is concerned. In the first place, it appears to us that Section 8 postulates cases where an individual is desirous of removal of a tree and not wide scale felling of trees that are necessitated when roads are sought to be widened or highways are sought to be created. Prima facie, we feel that the public must be made aware of a proposal for removal of trees by issuance of public notice so that the objections can be invited. The Act does not provide any machinery in this regard. 
Secondly, so far as the availability of an appeal is concerned, it seems to us that it may be futile and infructuous in those instances where the Tree Officer grants permission to fell a tree. Public perception is that such orders are executed almost instantly and at night. The Act does not seem to cater for such eventuality. Furthermore, so far as the constitution of the appellate body is concerned, it comprises of three members such as a Mayor or President of the Municipal Corporation, the Municipal Commissioner or Chief Executive etc., who are in effect the persons proposing the felling of a particular tree. This may amount to a person being a judge in his own cause, which is an anathema in law. However, since the matter is being adjourned, we shall take up these considerations on the next date of hearing. 
Re-notify on 12.10.2012. 
Interim orders to continue till further orders to the contrary. 


�	In preparing this note, the author has benefited immensely from discussions with Mr. Neginhal (IFS., Retd.), Mr. Devare and Capt. Prabhala of the Bangalore Environment Trust, with Sheshadri Ramaswamy, Vinay Sreenivasa, Shaheen Shasha, and others of Hasiru Usiru, with Cheryl Dwarkanath of the French Institute (Pondicherry) and debates and discussions at ESG with Sunil Dutt Yadav, Bhargavi S. Rao, Mallesh K. R. and Abhayraj Naik. 


�	Perhaps it is worth mentioning here that the the Tree Authority in Bangalore has not yet been reconstituted as was submitted to the Court, nor has there been any official notification of the Amendments proposed to the KTPA.





